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Abstract

This commentary evaluates regulatory frameworks for thdizegaproduction, sale, and use
of marijuana. Specifically, we argue that the primary goaleghlization should be the
elimination of the illicit trade in marijuana and that maximgimarket participation through
open markets and personal cultivation is the best approach to achiksingoal. This
argument is based on the assertion that regulatory models basedigirlyacontrolled
government market will fail because they replicate the fials of the prohibition mode].
This commentary argues that an examination of the reasons fobiportis failure—to wit,
the inability of government to control the production of marijuana—caelglendercuts th
basic premise of a tightly controlled market, which depends on they alfithe governmen
to control production. The public interest would be better served byfeatieé regulatory
framework which recognizes and takes advantage of competitirkeetfarces. This analysjs
argues that reducing teenage access to marijuana requireglithimation of ar
overcapitalized illicit market. Further, it asserts that @l and maximization of tgx
revenue from a legal marijuana market are mutually exclusive objectives.
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Commentary

Background

This article presents the case for legalizing marijuanavdny of a wide-open commercial,
competitive market including the allowance of small-scale cultivatiopdosonal use.

Big changes are occurring in the marijuana laws of the UrStates. These changes are
driven primarily through voter initiative campaigns designed to lsyshate legislatures,
garner majority public support, and accelerate a decade-old trexstdt@fdeparture from the



prohibition regimen of federal law. Outright legalization of the aad commercial trade in
marijuana has joined decriminalization, prosecutorial discretion, conditdischarge, and
medical marijuana exemptions in the catalogue of stat&cdatd opt out of the federal
criminalization of marijuana sales and possession and the dassifi of marijuana as a
drug similar to heroin in terms of individual and social harm.

So, now that legalization is on the table, so to speak, what s@galization is best for the
public interest? The answer is simple: the sort that works wher@abandoned policy of
prohibition has failed. Many academics do not seem to understandrnipdé¢ goint. The
problem is the issue of control, as in drug control, and the realityroént policy is that
there is no control. That is why states have been and will continopttout of the rigid
federal prohibition. Some academics and policy officials are now atlmgmew approaches
based on a desire to institute tight controls, conveniently overlookinghtisais the exact
approach that created the current mess. This article willwetiat perspective, expand on
what the lesson from prohibition should be, and apply this lesson to defend apest m
solutions to the problems and challenges of creating effectigelateons for a legal
marijuana market.

The debate over marijuana policy is changing from whethkg@lize marijuana to how to
regulate a legal market. Criticism of marijuana prohibition idespread, and there is broad
consensus among critics that it has failed and why it hasl f&letiques are often based on
the persistence of wide and unchanged access to marijuanidbgp® teenagers),
prohibition’s failure to provide medical access, racial disparitie marijuana possession
arrests, and the costs of arrests to both individuals and soci8tyAlconsiderable amount
of discussion has addressed the clash between state-level refocimgs medical marijuana
laws, and the ongoing federal prohibition in the United States [4-18. discussion often
focuses on a) ways to reconcile state reforms with fedeoailption and b) the benefits of
policy innovation at the state level.

Legalization of marijuana at the state level in the UniteteSta Colorado and Washington,
at the national level in Uruguay, and the likelihood of additionaé station in the United
States has generated a new round of discussion. The focus has shiftedadbjectives,
dynamics, potential features, and other critical issues oangeregulatory frameworks for a
legal marijuana market. Examples of this discussion are foundigrearby Caulkins et al.
[14] and Room [15], along with additional commentary by other authorthenournal
Addictionand a panel discussion between Mark Klieman, Alison Holcomb, Sue Rasche,
Jonathan Rauch sponsored by the New American Foundation [16].

An initial approach rests on the premise that strict controls amjuasaa are justified by
public health concerns. Cohen and McGowan provide a straightforward syobgspular
thinking on this subject. They assert that the goals of marijuagadidation should be
controlling consumption, eliminating the black market, and generataig stvenues [17].
The best way to achieve these objectives, they and others the®riksyugh government
monopoly [16,18]. The rationale is that “keeping marijuana out of thetprimarketplace
allows states more control in their vital role of limiting use minors [17].” Cohen and
McGowan support their theory by evoking the spectre of “Big Cannafigth, like “Big
Tobacco,” will advertise and market marijuana to increase consumgind stimulate teen
use. State-run stores, according to this proposition, have no incentive to promote sales [18]



Support for government monopoly is bolstered by the fear that a drasingp in marijuana
prices will lead to increased consumption [14]. Taxes, then, should loe tosmflate
marijuana prices, keeping them near or just below current legelisd¢ourage consumption
and maximize tax revenues [16,18-20].

What is missing from these discussions, first of all, isadistic consideration of marijuana
cultivation, particularly personal or home cultivation. There are two notable extefi this
omission. Reuter observes that this may be the only way to cootainercialization but
observes that this would deny state tax revenue [21]. Caulkinsceinakde there are many
arguments for allowing home cultivation, including diverting markétares from
commercialized interests, sharing and gift giving, and fosteramgrofit cooperative efforts
[14]. If market forces can avert a price collapse, an importearesof the market could be
seized by personal cultivation. On the other hand, if prices do o®|lppssonal cultivation
would be limited to hobbyists. Caulkins et al. also express concermevieowhat allowing
home cultivation would make it harder to regulate commercial produetia distribution
[14].

What is also missing from these discussions is a generakeness or recognition of how
detached scholarly analysis of marijuana control efforts haa bger the last several
decades. This can be evidenced by a general evaluation of tma@cof the data that
informs such analysis and a specific review of data releéeaatminimal assessment of the
impact of control efforts on participation in the production and supply side of the market.

Regarding the accuracy of data, three revelations telkding sind the story is that whatever
the government thinks it knows about marijuana use and cultivation isyudisaibvered to
be only the tip of the iceberg. First, in 1981, the DEA estim#tatl 1,200 metric tons of
marijuana was produced in the United States. In 1982, they seized 1,688 torwes.
“Therefore, the program shows that in 1982, 38% more domestic marihaanaradicated
than was previously believed to exist [22].” Second, in 2002, the Natiamatyson Drug
Use and Health (NSDUH) revised its data collection proceduresarehsed their estimate
of annual marijuana users from 21.1 million (as reported in the 2001lyswsdts) to 25.7
million [23,24]. Third, after reporting from 1998 to 2000 that domesticjoaara production
was 3,500 metric tons [25], the Office of National Drug Controkt8gy reported in
February 2003 that US production was actually more than 10,000 metri@&n$his is a
recurring issue. A 2013 RAND study estimated that the amount of marijuana consuime
State of Washington (120 to 175 metric tons) was considerably grtbaie the earlier
estimate of the Washington Office of Financial Management n{@hric tons) due to
underreporting in prior survey data [27].

Realistic evaluations of drug control efforts should look at mapketicipation, and this
means producers and sellers more so than users. Here, the adatapte of the iceberg or
not, reinforces the conclusion that existing efforts are unsdtsjaconsider the following.
According to Uniform Crime Reporting Program data, thereewév,485 arrests for
marijuana sales in 1990, 74,208 in 2000, 87,759 in 2010, 76,404 in 2012, and an average of
76,266 from 1990 to 2012 [28]. This is significant not so much with respegtogram
output or deterrence issues as it is an indication of persistekenparticipation. Indeed, the
NSDUH provides estimates of the number of people who sell illégajs in the United
States; from 2003 to 2012, there were an average of 4,623,352 peopleibedaigirugs
annually [29]. This includes all drugs, but given that marijuana isnbst popular illegal
drug, it is another good indicator of the extent of market partiompaiAlso, the Drug



Enforcement Administration seized 3,347 indoor marijuana grow operatioh893 (with
290,452 plants), 2,678 in 2003 (with 223,183 plants), 3,713 in 2007 (with 434,728 plants),
and 2,596 grow rooms in 2012 (with 302,377 plants) [30]. These data indicate strong,
persistent, and consistent levels of market participation in tefipgoduction and sales. The
NSDUH also provides data on the number of personal-use marijuanatoulj which has
increased dramatically from 206,335 in 2003 to 477,028 in 2012, an increase of 131% [29].

The evidence above indicates that a) the market in marijuacenggstently found to be
larger than previously believed to exist, b) there is widespreadoarsistent participation in
production and sales, and c) involvement with personal cultivation of nraijust
skyrocketing. Marijuana prohibition of production and distribution is uneeéde. Any
assertion that tight control of a legal market through limipagicipation and artificial price
inflation by way of taxation can be successful where prohibitdied is dubious at best and
flies in the face of the historical experience and empirical evidence ofsthgelaeration.

An alternative perspective

Marijuana’s prospective legalization should be viewed simultaneosgsly @medy to the
failures of prohibition and as a means to achieve important publicypathiectives. Ethan
Nadelmann, Executive Director of the Drug Policy Alliance, instructivelyes that

“Any model for legally regulating cannabis production and
distribution must be compared not just with an ideal scenario
but with the realities of contemporary cannabis prohibition”
[31].

Public policy has much in common with scientific theory, especiallgrms of evaluation.
Kuhn argues that theories are best subject to the standardsisitedl @hen they were first
proposed [32]. In this manner, Kaplan provides useful guidance foisagsady marijuana
prohibition has failed in the form of two crucial observations:

“[A]n important factor in the success or failure of any method
of drug control is the degree to which the users want the drug...
[and] the technology of drug production and consumption is an
important factor in the success or failure of a drug-control
measure. Where the technology of drug production and
distribution is not difficult to overcome, drug control will be
very difficult” [33].

Marijuana, as a commodity for production, has unique attributes thaigdish it from
alcohol and tobacco. It is relatively easy to grow and does quireeindustrial processing.
Marijuana can be produced anywhere by just about anyone. It ishgitmeughout the
country, in backyards, closets, attics, basements, and warehouses listinitechnology is
needed to grow marijuana, ample technology to maximize productiogielddare widely,
legally, available. This is a considerable factor in why proloibitaas failed to control the
production of marijuana. This will also be a considerable facttinensuccess or failure of
any alternative regulatory regime.

With respect to public policy, the purpose of regulation should be to enipaoteetive
factors and mitigate risk factors. These objectives should takedanece over other potential



objectives, specifically maximizing tax revenue. The necess$ityany regulatory measures
is widely recognized. These include age and identification requitsni@ purchase, record-
keeping, potential purchase limitations, advertising and marketing restribgalth warnings

and packaging requirements, and labelling standards [1,14,16].

While it may seem counterintuitive, the ubiquitous nature of mawjyaoduction can be a
benefit rather than a threat to achieving public policy objectiidse concern with
commercialization would be better expressed as concern wittctikiéyaof an oligopolistic
market rather than a competitive one. Indeed, the current marta@tanco is an oligopoly
[34], and generic products are viewed as an industry killer [36meH cultivation of
marijuana should likewise be viewed as an oligopoly killer, carsistith the observations
of Caulkins et al. [14] and Reuter [27].

In addition to production, the other key element in evaluating regulatamefrorks
concerns Kaplan’s first point, the degree to which users wish tthasdrug. Consideration
of consumer interests should be a key component of any discussion ebal#tary
objectives. There are three important considerations. First, givenfaiture of the
compulsory prohibition, voluntary compliance will be required for reguisti to be
successful. Second, consumers have two major and self-evident cosnglannt prohibition.
They resent being subject to arrest and other sanctions. Andnlkeonsumers, they do not
like high prices. The third important consideration, discussed betnyayds the impact of
regulations in terms of market forces and how they influence cdmediehavior and the
pursuit of profits.

Porter had detailed how five forces affect market competitioncantpetition over profits
and thus determine operational strategies [36]. Public policy dalemcke these strategies by
influencing the nature of these competitive forces. The five ctitiveeforces that determine
the structure of market are 1) availability of substitute prajut ease of market entry, 3)
leverage of suppliers, 4) leverage of consumers, and 5) rivalry acwngetitors. The
influence of each force varies from market to market, and gyr&eaisually a response to the
most influential forces in a particular market. Government réiguléypically has its greatest
impact on ease of entry into a market and by its impact on supmtg, iegulation impacts
price. In a regulated marijuana market, given the widespreadalailigy of production
technology, consumers are also potential suppliers. This dual roletgamsconsiderable
influence over market activity, influence comparable in importaioc¢hat of regulatory
provisions and the rivalry of competitors.

The influence of marijuana consumers will be an important deterininaithe success of
failure of any regulatory framework for marijuana. Portgslains that consumers, or buyers
of products, act naturally in their own interests to force down prices andrb&gguality or
services. The power of buyers depends on various circumstances, mdhickeihigh prices
relative to buyer income, a market of standard or undifferentiatedlipis, low switching
costs for changing suppliers, credible capabilities for backwaedyiation (meaning, self-
supply), and access to market data [36]. Limiting market accessiaintaining artificially
high prices will enhance the power of buyers; they will seekratberces and/or grow
marijuana for themselves and others.

This has not been adequately recognized in prior discussions ofsshis. There is,
consequently, a trade-off between maximizing government revenue ednding black



market production and sales. The trade-off has been recognized, but the likstgpezsand
magnitude of unlicensed cultivation in a strictly controlled market have beeoakeul

The value of frameworks

Marijuana’s legalization raises numerous critical issuesnfegstigation and discussion, and
articles such as this raise far more questions than they camnast. This highlights, though,
the need to examine this topic in terms of regulatory framewantéisthe general principles
they incorporate. The discussion above is meant to introduce new eemoerthe
consideration of prospective regulatory policy for marijuana sac) ¢he reason prohibition
has failed, b) the empirical limits on government’s capdoitynpose controls, and c) a more
useful perspective or model for understanding the forces affedtengnarket. There is a
simplifying assumption apparent here and one that often gets lashdemic review and/or
policy analysis. This is the Jeffersonian proposition that peopéetafi by government
action should have a voice and a role in its formulation. In other wthdscreation of
regulations for the legalization of marijuana require input fromsambort of the producers
and consumers it will regulate to ensure the voluntary compliagp@red to make new
policies successful. The value of frameworks, then, is that theniaeg critical issues and
provide interested parties with clear choices.

The three models and their impact on competition ath price

The current regulatory model for marijuana is prohibition, in whichioal law prohibits
manufacture, distribution, and possession of marijuana, and the resliégad market is
regulated solely through the tool of risk assessment. Anyorimgvilo bear the risk of
criminal prosecution may enter and participate in the market.|[Egality of the market acts
as price support. This is often explained in terms of a risk prentiiawever, it can also be
understood as the result of an absence of consumer protections; a@léee to overcharge
consumers, who have no recourse. In other words, price fixing is alsaracteristic of the
black market. The result is that competition is great and prices are high.

The second type of model under consideration provides for legalizatioargfiana and will

be referred to here as the interventionist model. This modemmagotms: A government
monopoly (such as with alcohol sales in 18 states) and a markeaagitiss determined by
limited government licenses (such as the current legal markebdrijuana in Washington
state). It can be characterized in terms of limited maaskeess, high prices, low levels of
competition among merchants, and high levels of tax revenue. This eppsoadvanced in

one form or another by Brannon [20], Cohen and McGowan [17], Klieman, Rauch, and
Rusche in Glastris [16] Klieman [18], and Pederson [37]. In eithrn,fthe result is that
competition will be low and prices will remain high.

The third model, as proposed here, also provides for legalization bwdnstbased on an
open, competitive market solution. In this model, aside from some ptnfynmegulatory
requirements, market entry is unrestricted and there will m¥ge number of producers;
essentially, anyone or any firm that is able to enter th&keh@and willing to bear the risks
may participate. This includes, most importantly, individuals who wasgrow marijuana for
their personal use and/or small-scale transfers to themdfiand associates. This level of
competition will result in substantially lower prices than thegwithat exist in the current
market or would exist under the interventionist model. The resulatscompetition will be
high and prices will be low.



The three models and their primary objectives

There are three popular theoretical justifications offered for pitadn. The first is classic
deterrence theory tied to criminal and other sanctions. Punishmeneant to provide
specific deterrence to those prosecuted and general deterrehegtlic. There are several
flaws with this rationale. Research on deterrence suggeatsittthas little impact on
expressive (rather than instrumental) crimes, on high-contmittienders, and on private
(rather) than public crimes [38]. Another issue is certaintyaokst and severity of
punishment. Neither concern has much relevance to the recent ho$tomgrijuana law
enforcement in the United States. The second rationale for prohibitionerms of
criminological theory, is social learning theory, in which school attbsr police, mass
media, and other important influences affect learned behavior threagtofion of rewards
or punishments [38]. The third justification for prohibition is that highgs discourage use.
It is important to note that the government and illicit merchantsn collusion under this
model, as high prices are widely seen as a deterrent to drilscitsmerchants overcharge
for their products, fulfilling government policy of discouraginglei use through artificially
inflated prices.

In the interventionist model, the government, in effect, nationattzesllegal market. The
objective is to keep prices high but to lower the number of vendorseahdcate the transfer
of wealth from criminal actors to the government and its licens€ee rationale for this
model is threefold. First, the price of marijuana must be kept inigirder to discourage
consumption. Second, commercialization of marijuana must be prohibited momEevent
commercial inducements to the number of consumers or the amount of ptiosurhhird,
this market structure will maximize government tax revenue.

The primary objective of the competitive model is more modest.opee market model
seeks to destroy the illegal market through the processeative destruction. This is a
widely recognized economic doctrine introduced by Schumpeter in wkiehcombinations
of goods and services divert capital from existing markets v market, and thus, the
creation of new markets destroys the old ones [39]. In this cordaxbpen competitive
market for marijuana’s production and distribution will a) reduceediminate participation
in the illicit market and b) provide a counterweight to monopolisticoligopolistic
commercial excess.

Role of government

In the prohibition model, the government seeks to exert control thrineghse of a single
tool. This is often conceived in terms of criminal sanctions, but iatipeaand in terms of
market forces this is really an attempt to control the mdrketetermining entry costs. The
notion that criminal penalties and law enforcement can curtailatttivity has already been
disproven through historical experience.

The interventionist model seeks to influence the market througlsthef three tools: central
planning, tax policy, and consumer protection regulations. Central plannisgrgued here,
is problematic when it comes to a commodity so easily and comnpootuced without
regard for government policy. Tax policy will be addressed belosns@mer protection
regulations should be a component of any regulatory policy for maaijaad are not at issue
here.



The competitive open market model seeks to influence the market thtbeghse of
competitive forces and, like the interventionist model, consumer gbiateregulations.
Incorporating existing producers into the market through open access and paskadion
not only co-opts participation in the illegal market but also enhagoespetition. A
competitive market has many of the same virtues of a l@&meblic, calling to mind James
Madison’s admonition in Federalist #10 that multiple factions pvesidrerty through what
in modern times has been referred to as establishment of a bafaposver [40]. This
principle also applies to competitors in economic markets. In @litrarkets, pluralism
protects freedom. In economic markets, pluralism protects consuimel®th markets,
pluralism protects the public interest.

The new regulated market must incorporate rather than reptadection from the current
market. Many current producers fear a corporate takeover gharaiproduction that would
force them out of the business [41-43]. But if the objective of alaegd market is to
eliminate or reduce the scope of the illegal market, there needs & place in the new
market for old producers; otherwise they may continue production and undetineine
regulated market in much the same way as they undermine prohibitisnarfues against
prohibiting individuals with convictions for marijuana production or distributiomes from
participating in the new, legalized market.

Tax revenues

The prohibition model does not provide tax revenue. Instead of benefiteates costs. On
the other hand, the interventionist model seeks to maximize taxugvestifying this on the
premise of reducing consumption, but carries the risk of encouragirag-market behavior.
The idea of using tax policy to maintain prices for marijuanar aear current levels is not
unprecedented, as attempts were made to apply this policy to aleftéolthe end of
prohibition. The result is counterproductive. For example, an analydie ¢bp activities of
162 soldiers of New York mafia families from 1950 to 1963 indicates 14& were
involved in evasion of alcohol taxes through bootlegging or moonshiningtiasti[44].
According to Hortis,

“Perhaps most surprising was the wise guys’ continued role in
illegal alcohol sales after the repeal of prohibition in 1931. This
was another example of how over-regulation fostered organized
crime. Through the 1950s, the federal excise tax on whiskey
was extremely high at $10.50 a gallon. (If the excise tax had
kept up with inflation, it would be $90 a gallon in 2013 dollars
instead of its current rate of $13.50) State and federal
regulations further drove up the price of booze” [45].

To maintain current prices through taxation requires tax rsiggsficantly higher, with
respect to the costs of production, than those applied now to alcohol. tGé&/endespread
recognition that marijuana is much less dangerous to use than atbahblegs the question
as to how taxing it at a much higher rate can be justifiedh&umbore, as in the example
above, such overregulation creates classic opportunities for criminal piofiteer

Small-scale production and trade in marijuana are not signifibegaits to tax revenue for
two reasons. First, there will not be substantial profits to bkzedafrom such activity
because of relatively low prices. Second, most consumers valtiaeted to the commercial



market anyway. There will not be a high volume of untaxed comnieuctnermore, the lack
of a significant profit potential will mitigate against sal® minors and against sales by
minors to their peers (see below). A large number of competrtdrsmarginalize any
benefits from marketing to minors, since there is no guaranteertainty that such efforts
will have significant impact on the marketer's own profits. Satethe legal market will be
diffused over a large number of producers. Finally, consumers widfibdrom significant
consumer savings compared to the prior prohibition framework, enhancingahentary
participation and political support for this approach.

Impacts, illegal profits, and teenage marijuana use

Prohibition produces a highly capitalized black market with moderate levels of tionpe
terms of price, quality, and service. While public health, the@ilgtjc benefits from
discouragement of use, this benefit is offset by widespreadabiiéyl and unsustainable
costs. Two primary costs are the lack of tax revenue and the overall fdastsemforcement.
Additional costs include widespread teenage access to a matketitvage restrictions on
purchases and the availability of other illicit drugs to custoroérsall ages. Social costs
include various inequities such as racial and other disparitiesast antes. Costs to the
consumer include the potential costs of arrest and imprisonment,soitial sanctions such
as loss of employment due to drug testing or arrest, and thengosmt-sanctioned transfer
of wealth from consumers to illicit market participants.

Prohibition encourages participation in the illegal market througdficeatly created profit
potential. High prices attract entrepreneurs; potential pifinulates production and
distribution. In 1992, according to the NSDUH, at least 1.1 million indiv&dsald illegal
drugs. In 2002, this number increased to 3.5 million, and in 2012, it increasedtadt.7
million [46]. Often overlooked in discussion of teenage marijuanasadsehow many teens
sell illegal drugs. In 1992, there were 313,000 teens selling drugsasmeg to 1 million in
2002, and falling to 680,000 in 2012. These statistics suggest that our curieyfaits in
part because prohibition makes it profitable for teenagers to sell marijuana [29]

The interventionist model suffers from the same constraints asbfiami The inability to
enforce production controls is why prohibition has failed and legalization is bansglered.
Legal market success will rely on voluntary compliance byetiirconsumers and producers;
this will not result by imposing a framework on the public. Tlwegnment's ability to
design, operate, and supervise a multi-billion dollar market istigmable on practical and
philosophical grounds. On a practical basis, government regulation rguticel the risks
of regulatory capture [14,47] and revenue addiction, making regulators atidigoadi not
only promoters but targets for corruption as well [47]. This willbg@roblem for any
regulatory scheme. The stricter the controls, the more likelguption, incompetency, or
both will result. Woodruff, from th&lational Reviewobserves that

“People who sell marijuana legally have to deal with a lot of
the same annoying, unsexy problems that other businesses face,
including cronyism and incompetent bureaucratic oversight”
[46].

On a philosophical level, there is considerable opposition in somesci@leegulatory
authority that allows government to pick winners and losers, and tootieept of central
planning in general. The interventionist model is, in effect, a prbgbaa bureaucratic



nonspecialists service a market of resentful consumers and dullgessmpete with an up
and running, unregulated, and profitable illicit market. The ideahieagdlution to the ills of
marijuana prohibition is to nationalize the market through a governaesver fails to take
into account the very reasons for the existence of the problem it seeks to resolve.

Competition will be limited in this model because the rationinticehses guarantees strong
market shares for licensees. There will not be as greatiatantive to compete in terms of
price, quality, and service in order to make a profit. This lack respmoress to consumers,
along with high prices, will result in continued (and presumablgjtiiome and small-scale
production. Because the cost of producing marijuana is relativelydatever the fixed
price of marijuana is, it will be undercut by illicit produceseseking profits. Consequently,
black market opportunities will persist. Teenagers will continueatee access to marijuana
through teen-to-teen sales and overall black market availabiiitgllf; consumers will not
benefit from consumer savings produced by a drop in the price of marijuana.

The competitive open market model has advantages not enjoyed by thaltgheatives.

Several observers have already noted increasing differentiatitimei various interests in
favor of marijuana’s legalization. This means, using Madisonsigeithe emergence of
competing factions with overlapping and at times conflicting interdsthan Nadelmann,
executive director of the Drug Policy Alliance, tdkblling Stonethat “the people who may
come to dominate this [new] industry are not necessarily the @edpb are a part of the
movement” [19], p. 35. Mark Klieman told tiMgashington Posthat the public interest and
the goals of the legalization movement are similar; it isgibes of the commercialization
model that clash with the public interest [48]. Caulkins cautionsithanhy legal regime,

there will be stakeholders with a vested interest in preserhiglivelihood [49]. The way

to control these competing interests is to enhance, rather than restricttitomp

Conclusions

What is missing from most analyses is recognition that protibfailed through an inability
to control production. Betsy Woodruff from tidational Reviewput it succinctly: “A big
part of the problem is that the federal government has a lavit #en’'t enforce” [46]. Any
new regulatory regime for marijuana must pass the enforcees&niContinued prohibition
of personal cultivation is unenforceable. This is not the only problem with using pohty
to prop up the price of marijuana, regardless of rationale or olgedtigh prices for
marijuana provide production incentives in a market for which tteerei a viable way to
restrict production by regulation or criminal sanction.

Under any of these frameworks, the key question with respect tec fhddlth is how to
protect vulnerable populations. Danovitch provides a good description of the problem:

“Like most drugs, marijuana has some potential benefits and
some potential risks... most of the risks associated with

marijuana are moderate in severity, the prevalence of marijuana
use means that a sizeable minority of the population is likely to

experience some adverse effects. Furthermore, three
populations are particularly at risk for the adverse effects of

marijuana: youth, individuals with mental illness, and pregnant

or breastfeeding women” [6], p. 107.



Each of these populations has unique features that present public teallénges.
Prohibition has not been able to provide protection for any of them.dDriee most
compelling rationales for legalization is the need to protedetlad-risk populations more
effectively. Commercialization may complicate efforts to disage teenagers from using
marijuana, but the real problem there is what Caulkins has mfésres “the intrinsic
difficulty of changing teens’ behaviour” [49]. Klieman is recontil® the persistence of
teenage marijuana use even with a government monopoly, noting Waild be better for
teens to get marijuana through quasi-legal sources than the blakét rfi®], where they
would presumably have access to dangerous illegal drugs such assop@taine, and
methamphetamine. Individuals with mental illness and pregnant oitfeestisg women are
problematic, just as with teenagers’ education, and prevention andireenngerventionist
approaches to counter potentially risky behavior are requiredcdmaetitive market, there
are more stakeholders and thus more incentives to cooperate, fund, amdsetisepport
such measures.

The justification for the interventionist model (as for prohibitian}hat marijuana must be
costly in order to discourage use. This assertion must be subjectedical examination.
Certainly, it is consistent with basic economic logic. Howekeshould be assessed in light
of additional issues such as past performance and experience ptet ohprice on current
usage patterns, the influence of potency and tolerance on currentndsethar relevant
factors. Marijuana is widely available under current conditions. €d argue that high
prices for marijuana have not provided a significant constraint on its popularity.

Also, high prices may even, in some cases, facilitate heavgfusarijuana. For example,
under current market conditions, heavy users have an incentive tagdogell marijuana in
order to subsidize or cover the cost of their own use. The relatidnstwgen substance use
and drug dealing among juveniles is well documented [50]. Selling dsugssénsible and
logical way to both gain access and reduce cost.

For the purposes of this critique of a tightly controlled marketjli suffice to acknowledge

that under legalization, any form of legalization, the public wiNehgreater access to
marijuana and that overall usage will increase. Nonetheless, thiétdbendegalization are

likely to offset or exceed such an outcome. The benefits galiFation with respect for
public safety are summarized well by Roffman:

“l believe that prohibition’s track record in protecting public
health and public safety has been seriously deficient. Moreover,
inequities in prohibition’s implementation make evident it has
been fundamentally flawed in terms of social justice. When the
evaluation data begin to become available over the coming
years, among the outcomes | hope to see, in contrast with what
we have witnessed prior to legalization, are: fewer young
people initiating marijuana use prior to age 21, fewer students
struggling with school performance as a consequence of
marijuana use, a smaller percentage of users becoming
marijuana dependent, more of those who become dependent
receiving effective treatment, fewer traffic accidentsvimch
marijuana smoking is a contributing factor, and more accurate
knowledge held by the public concerning marijuana’s effects
on health and behaviour” [51].



The production issue makes it difficult if not impossible to esthldi closed market. This is
one of the specific goals of the Controlled Substances Act, anditheefto achieve this is

one of the most significant failures of the prohibition model. It @wouwh due course,

contribute to the failure of the interventionist model as wells Téaves policy makers with a
dilemma. They must choose between an effective regulatory rarkehat eliminates the

black market and a government takeover that produces signifecanevenues but with

many of the same costs and externalities as prohibition.

Tax revenue should not be a primary objective of marijuana’s tegain. It should, along
with economic development, be viewed as a subsidiary benefit. The&tigal of cannabis
will produce considerable economic benefits in the form of new indsisare new
commodities. Legalization will produce jobs, incomes, and tax reveraveerLprices will

also reallocate consumer savings, diverting money now spent goanarto other forms of
economic activity.

More importantly, a competitive market offers greater benwifitls respect to public policy,
especially the reduction of teenage access through restacteds and the elimination of
profit incentives for teen-to-teen sales. Teenagers will continuese marijuana, but as
Roffman points out, the overall social environment under legalization,resfiect to public
health, will be far better than it is under prohibition. A competitivarket provides the
opportunity to maximize those benefits. Most marijuana users, tfegitpaf the subculture
associated with marijuana use, are resistant to a corporat@algtaking over control of
marijuana production and distribution in the United States. It is tinsalist this community
in the pursuit of the public interest. To this end, it is recommeridat the ongoing
discussion over an appropriate regulatory framework be expanded to itlckudgsue of
corporate social responsibility and the extent to which this candraented by many of the
shared values of the existing subculture of marijuana users.

The reason marijuana legalization is gaining in popularity isgr@tion that prohibition has
failed to control the market. The solution to the challenge of ingeat legal, regulated
market in marijuana is to let it grow. Let the market graw,0pen, competitive market with
high levels of participation and lower prices.
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